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FINAL ORDER 

This cause came .be i - . z s  t h e  Board of xedicine (heroizeftsr 

Boazd] pursuant to Section 1 2 0 . 5 6 5 ,  Florida 5terute5, 2nd Chapter  

2 8 - 4 ,  P l o r i d a  Administrative Code, on A u g u s t  , 1995, for =h9 

purpcse of considering t h e  Petition for Declarrtory stat em on^ 

filed on behalf of Christopher Thomas Soprenuk,  Y . D .  (herei: .aftf= 

Petiticnes). The Agency for H e e l t h  Care Administration 

(hereinafter ~ k ~ ) . h a s  petitioned to inter=*est  in this ms::er. 

Having considered t h e  Petition, the arguments cf c o u n s e l ,  c h  

eapplicable law, and being otherdise fully advised in ths  

premises,  =he Board makes t h s  following findinqr cnd eon: i*~sions .  

FINDINGS OF FACT 

1. Petitioner, ~hristobher Thomas Soprenck, Y .  D. is 

licensed to practice med ic ine  in t h e  State of r l o r i d a  purs-ant  Z: 

Chapter 4 5 8 ,  Florida Statutes. - 

2 .  The facts asserted by Petitioner a r e  as iollwds: 
d 



P e t i t i o n e r  is a  prsctLcinq oncologist i n  T a v a r e s ,  F::r:da. 

Ha has  been offered the o~postunity tc participate in a n  .I 
inCenCivP Program s p o n s o r e d  by Fni-ersal Healthcare Discr:2urcrs, 

I n c .  ( h e r e i n a f t e r  U n r v e r s c l ]  . Universal il a n a t i o n a l  

distributor of pharmaceutical, s u r g i c a l .  and medical  sup;:-ss, 

headquartered in Orlando. Florida. The incent iva pragrc? :* 
structured s o  a s  to provie* that i f  P c i i t i o n e r  zeiers a t i~ , ;mum 

of 5 0 t  of h i s  homebound ambulatory p a t i e n t s  to Univarral,  

Petitioner will t h e n  be able t o  purchase all of the 

p h a r m a c e u t i c a l s  rewired :~r his practzcs from Universal 1: ~ ~ 1 s t  

rather t h a n  a t  the retail prrce normaily cha rged  by Universal. 

C o s t  is defined by WniV.-er=cl and P e t i t i o n e r  a s  Uaiversa? r 

a c q u i s i t i o n  price direct ::om :he m a n u f a c t u r e r  vith Y n i v e = s a l  

r e t a i n i n g  all c a s h  d i s c o u n z s  a n d  #ho:esale  rebates.  frei;?: 

costs from the *-arehouse :a :he P e t L t l o n e r  w i l l  5% p a i d  b:-* 
* 

P e t i t i o n e r .  wherc .univczsc: r e c e i r - e s  a "referral- from 

P e r i t i c n e r ,  i t  would a c t  LS a brckef r? match  tk4 patien: snd 

Feticioner's ptescr lbsd t h r a p y  with an appropriate hams :aa:th 

care provider .  U n i v e r s a l  does not own or manage  any home lralth 

c a r e  entities and will p e r n i t  T e t i t i o n e r  to d e s i g n a t e  p a r = i c u l a s  

home h e a l t h  care providers when Petiri-ner deems It 8ggrc;riste 

or necessary. Under tho ~ a c e n t i v e  p r e g r a m ,  Petitioner dce5 n o t  

receive any r e m u n e r a t i o n  =erlved from or a s  a percentage cf the 

charpes for serv i ce s  rendered to p a t i e ; t s  referred t o  a t::e 

healrh  care p r o v i d e r  throcph Universal. The i n c e n t i v e  pzcgrarn 

would n o t  be a m a n d a t o r y  buying a r r a n g e m e n t .  P e t i t i o n e r  15 free 

a t  a 1 1  times t o  p u r c h a s e  from Universal p u r s u a n t  t o  the  :r:en:i".+ 8 



( 6 )  T h i s  PetltLon w a s  noticed by rh e Board in Vol. 2 1 ,  

) ~ 0 . 1 2 , d a t ~ d J ~ n e 2 , 1 9 9 5 , F l o r i d a A d m i n i s t r a r i v e ~ e s k l y i p .  

3 7 1 5 1 .  

CONCLUSIONS OF LAW 

( 1 )  The Soard of Yedic lne  h a s  jutisdiction over rP.Ls matter 

pursuant to Section 120.565, F l o r i d a  Statutes, and Rule 2 8 - 4 ,  

Florida AdminIItrarive Code. 

6 2 )  The ?stition' for Declaratory Statement is In . 
substantial conpllance v l t h  t3e provisions of sectron 120.565, 

Florida Statutes, and Rule Chapter 2 5 - 4 ,  Florida kdmin~s=:ative 

b 
( 3 )  Section 4 5 8 . 3 3 1  [ 11 ( ~ 1 ,  F l ? s ~ c ! a  S t a t u t e s ,  provides 

a u t h o r i t y  f o r  the Board to discip!ine any licensee w h o  is f c u n d  

by :he Board t 3  be: - 
Paying or rsceivrnq any comm~ssion. bonus, kickback, or 

rebate, or engag ing  in any spl~t-fee arrangement in any i3rm 
uhrtsoever with a physrcian, orqanlzarlon, agency, or person, 
either directiy or rnditectly, for patienta referred to 7rgvrders 
of h e a l t h  care goods and servrces, . . . .  

Through this provision, t h e  Legislature has effectrvely 

prohibited the enumerated financial arrangements by p h y e ~ e i a n s  

licensed pursuant to Chapter + 5 8 ,  Flerrda  S t a t u t e s .  



( - 4 )  The term "kickback" is dafined in Sect ion 1 5 5 . 2 3 7 1  11, 

Florida Statutes, as: 

. , .  a remuneration or payment back pursuant t o  an 
investment interest, compensation arrangement, or 
otherwise, by a provider of health car* services 
or I t e m s ,  of a portion of the charges for services 
rendered t a  a referring heal th  care p r o v i d e r  as en 
i n c e n t l v a  or inducement to refer patlenta for futarr 
rervLcor or items, when t h e  pajment iw not t a n  
deductible a s  an o r d i n a r y  and necessary expense. 

The other terms used in Sectian 45!3.331(1)(i), Florida Sta:utes, 

are not c l e a r l y  defined i n  F l o r i d a  l a w .  Awdtver, their 

definitions are ccmmonly ilnderstogd to be as Lcllows: 

"commission" is a fee cr percentcge allowed to a salesman 
or agent fo r  his services: 

"bonus" is something given or paid in addition 
to t h e  usual or expected; and 

'rebate- .IS a deduction from an amount to be paid 1: a 
rsturn of part of an amount given I n  payment. 

The American Eeritaqr Cictionary. 1 9 8 5 .  

( 5 )   he-~oa~d c o n c l u d e s  that Univ+rscl,s offer re :=ovide 

pharmaceutica?~ to Petitioner a t  belcu Fair market prices in 

return for a promise t o  -refer- .:?me bound ambulatory pczienrs 

for 'brokering. to home h e a l ~ h  care proiridezs by U n i v e Y s s l  k v l t l d  

result i n  Pe:itioner recesvlng either a coraissian, bonus, or 

rebate from Universal. Petitioner has suggested that b e c c ~ s e  

Universal would n o t  actually be paying any arount to Pet;:i~ner 

that t h e i r  proposed incenti;e-program should not be consiierad tc 

be within the enumerated prohibited arrangerenrs. Hwxeve:, the 

Board is concerned abut the incentive prozram s requirerents for 

the referral of patients in connection with significant frnancla? 

savings to be received by Petitioner as a result of tP.e l e l 0 w  a 




