Executive Summary 

“Is there a doctor in the house?  Increasingly, in Florida and around the country, the answer is no—not in the house, not in the doctor’s office, and not in the hospital.  Many physicians are choosing to retire early or to practice in other states because medical malpractice insurance in Florida has become unaffordable and, in some cases, unavailable.”

James C. McDowell, Is There a Doctor in the House?, 23 The Journal of the James Madison Institute 10 (Winter 2003)
Florida is among the states with the highest medical malpractice insurance premiums in the nation.  This increase in healthcare liability insurance rates is forcing physicians to practice medicine without professional liability insurance, to leave Florida, to not perform high-risk procedures, or to retire early from the practice of medicine.

In April 2002, the American Medical Association issued a report declaring Florida one of the twelve states in the midst of a medical liability insurance crisis.  This crisis in the availability and affordability of medical malpractice insurance is causing a critical reduction in the quality of healthcare available in Florida.  If no corrective action is taken, this crisis will lead to the continued deterioration of patient access to medical care.

During the past three years, numerous healthcare liability insurance carriers in Florida have been liquidated, forced into rehabilitation, or have decided to stop selling medical malpractice insurance in Florida.  In the late 1990s, there was an industry high of sixty-six insurance companies active in Florida.  Since that time, the number of companies has decreased to only twelve.  Those remaining companies are quickly reaching capacity and are unable to expand their risk base to cover the physicians whose policies are being terminated by other companies.

The Governor’s Select Task Force on Healthcare Professional Liability Insurance was created on August 28, 2002 by Executive Order No. 02-041, to examine Florida’s current crisis in the availability and affordability of medical malpractice insurance.  The Executive Order also directed the Task Force to make recommendations for “protecting Floridians’ access to high-quality and affordable healthcare.” 

The Task Force had ten meetings.  During these meetings, the Task Force received testimony and information in five major areas which impact Floridians’ access to high-quality and affordable healthcare. The Task Force examined healthcare quality issues and how those issues are impacted by medical malpractice insurance rates. The Task Force further reviewed state procedures for healthcare professional discipline. Likewise, the tort system’s impact on the frequency and severity of claims was examined extensively.  Moreover, the Task Force examined alternative dispute resolution processes in order to ensure victims of medical malpractice are fairly compensated for injuries in a timely manner. Finally, the Task Force examined factors influencing medical malpractice insurance rates and the regulation of rate setting by the state along with suggestions for improving the rate setting process to reduce the impact of the insurance business cycle.  In sum, these areas can be divided into the following five categories: (1) healthcare quality; (2) physician discipline; (3) the need for tort reform; (4) alternative dispute resolution; and (5) insurance premiums and markets.

In addition to receiving information on the medical malpractice crisis the Task Force requested interested persons and entities to provide proposed solutions to the problem. The Task Force, as a result of this request, received over 100 proposals for change. In reviewing the proposals the Task Force used the following four criteria: 

· Would the proposed change improve access to specialists, critical care providers, medical facilities for emergency care, obstetrical services, neurological services, or surgery?

· Would the proposed change facilitate the availability of malpractice insurance or other means for injured parties to recover reasonable compensation for injuries caused by the negligent acts of healthcare providers?

· Would the proposed change facilitate identifying and addressing healthcare provider problems as soon as possible to reduce or eliminate the risk to patients?

· Would the proposed change assist in reducing or holding down the cost of medical care to citizens and their health insurance providers to facilitate access to healthcare?

The reports and information received by the Task Force as well as transcripts of the meetings are compiled in the thirteen volumes that accompany the main report. The Governor, the President of the Senate, the Speaker of the House of Representatives, and the Legislative Library will be presented with the main report and the thirteen volumes.  Thus, it must be emphasized that in order to properly understand the context of these findings and recommendations, we encourage the reader to read the entire text of the main report.  The contents of this report were approved by the Task Force in a 4-0 vote on January 30, 2003.

The Task Force proposes a comprehensive solution, in the following five areas of reforms: (1) healthcare quality (2) physician discipline; (3) tort compensation; (4) alternative dispute resolution; and (5) insurance code reform.
Based on the testimony and information received and legal research of the Task Force’s staff, the Task Force makes the following findings and recommendations to address the medical malpractice crisis in Florida. 

Findings

Affordability:  The cost of medical malpractice insurance has increased dramatically during the last few years.  In 2002 the average medical malpractice premium per doctor in Florida was 55 percent higher than the national average.  Florida’s average insurance premiums have increased 64 percent since 1996 while nationally the average insurance premiums have increased 26 percent.

Availability:  The number of insurance companies writing medical malpractice policies in Florida went from a high of sixty-six companies in 1999 to twelve currently, and of the twelve currently writing premiums only four are generally writing medical malpractice insurance.  The remaining eight are writing only selected policies.

Impact of the Underwriting Cycle:  The business cycle for medical malpractice insurance companies has had a significant impact on the increases in medical malpractice insurance levels in Florida but claims paid has been the main cause of such increases.  The late-1990s produced some of the largest investment gains for the market since the mid-1980s, but this increased income was not sufficient to offset the large increases in claims paid for the industry.  As a result, insurance companies writing medical malpractice insurance suffered a loss ratio of 184 percent.

Frequency of Claims Payments:  Florida’s claims frequency which was an average of 4.82 claims per 100,000 population in 1991 has increased to an average of 7.56 claims per 100,000 in 2000.  The national average has been between 5.11 and 5.77 claims from 1991 to 2000 with an average of 5.54 claims per 100,000 population in 2000.  Thus, in 2000, Florida’s frequency of claims was 36 percent higher than the national average.

Severity of Claims Payments:  The severity of claims in Florida and nationally showed a significant increase between 1998 and 2000.  Further, the average “per premium” loss per Florida doctor has grown from 15 percent above the national average in 1991 to 50 percent above that average in 2000.

Variations Among Medical Specialties:  Specialists and other physicians performing high-risk procedures are much more likely to be sued.  These specialists, particularly obstetricians and neurosurgeons, also pay much higher medical malpractice insurance rates, regardless of their litigation history.

Changes in the Law:  The very existence of the continuing medical malpractice crisis is proof that the previous reforms have failed to provide a solution to the problem.  Florida’s use of many of the reforms considered or adopted by other states further demonstrates that the provisions related to medical malpractice adopted in Florida have not been sufficient in addressing the problem.  The limitation on damages, the only provision proven to be effective in reducing the severity of judgments, was stricken by the Florida Supreme Court.

Access to Healthcare Services:  The concern over litigation and the cost and lack of medical malpractice insurance have caused doctors to discontinue high-risk procedures, turn away high-risk patients, close practices, and move out of the state.  In some communities, doctors have ceased or discontinued delivering babies and discontinued hospital care.

Compensation of Victims:  As the cost of medical malpractice insurance has increased some healthcare providers carry only minimum insurance of $250,000 or are “going bare.”  This leaves victims with minimal or no compensation should they be injured.

Professional Regulation of Medical Care:  The current disciplinary process requires the Division of Administrative Hearings judges to make the determination when conduct fails to meet minimum standards of care and is formally charged against a healthcare provider or facility.  Frequently those rulings frustrate and thwart the ability of the healthcare provider regulatory boards to appropriately discipline healthcare providers.  Issues such as defining the standard of care in a given set of facts and whether the practitioner breached that standard are responsibilities best left to the professional boards.  Additionally, hospitals find it very difficult to discipline or remove healthcare professionals for actions below the accepted standard of care.

Recommendations

Healthcare Quality

Recommendation 1.  The Legislature should establish a Patient Safety Authority, or an entity similar in concept, as both a short-term and long-term strategy to improve patient safety.  There are two options that should be considered.  The first option, which is recommended by the Institute of Medicine (IOM), is to have two systems, one for the mandatory reporting of adverse events and another system for the voluntary reporting of near misses.  The second option is similar to the Patient Safety Authority established and existing in Pennsylvania, which analyzes all adverse events and near misses in that state.  Experts employed by both systems would analyze data received and make recommendations about how to reduce these adverse events and near misses. Information would not be subject to discovery in lawsuits.

Recommendation 2.  The Legislature should timely develop or adopt statewide electronic medical records and protocols for a physician medication ordering system.  The system should be developed collaboratively with hospitals, physicians, and other healthcare providers.  The physician medication ordering system should be implemented first.  The system could be implemented initially with a web-based data exchange platform which establishes interconnectivity among providers.  Another possibility is to begin with business functions, which provide an early return on investment, and then include clinical functions.

Recommendation 3.  The Legislature should consider creating a statutory public-private non-profit entity that would administer the Patient Safety Authority, statewide electronic medical records, and build an information technology infrastructure to support the delivery of healthcare that would include a statewide physician medication ordering system. Funding could possibly come from a $1 per year surcharge on all health professional licenses; all hospital, ambulatory care surgery center, nursing home, home health agency, and birth center discharges; and all individuals in managed care plans and insurance plans licensed under chapters 627 and 640, Florida Statutes. Healthcare providers, insurers, businesses, and government would be represented on the governing board of directors.  Options for implementation include:

· Affiliating with a university for the analysis of voluntarily reported adverse events and “near misses.”

· Contracting with an Information Technology firm(s) for a statewide physician medication ordering system, web-based platform for health provider interconnectivity, and electronic patient record.

· Developing a business plan and future financing strategy to supplement the $1 annual surcharge, which will likely be necessary to achieve full implementation.

· Including in the business plan a strategy to begin with computerizing business functions, for providers to quickly achieve cost-savings due to automation efficiencies, and then include clinical functions.

Recommendation 4.  The Legislature should be encouraged to authorize the two “no fault” medical malpractice demonstration projects recommended in the November 2002 report, Fostering Rapid Advances in Healthcare, by the IOM at a university healthcare system or statutory teaching hospital.  This project would be governed by criteria compatible with that proposed by the IOM.

Recommendation 5.  If Recommendation 4 is implemented, contingency fees for attorneys should be eliminated from the claims bill process in the no-fault demonstration project.

Recommendation 6.  The Legislature should require each hospital and ambulatory surgery center to have a patient safety plan, a patient safety committee, and a patient safety officer. Members of the public should have representation on patient safety committees. 

Recommendation 7.  The Legislature should require healthcare providers to notify patients who experience serious medical injuries to be notified of the injury in person.

Recommendation 8.  The Legislature should examine the feasibility of using Medicaid funding to create a pilot project for an electronic medical record and a physician medication ordering system for Medicaid patients.

Recommendation 9.  The Legislature should examine the feasibility of developing a process in the Insurance Code for hospitals and other healthcare facilities to receive malpractice insurance discounts if they implement certified patient safety programs.

Recommendation 10.  The Legislature should establish a high-technology simulation center for use by all health providers. Florida should encourage use of this center by practitioners in other states to help offset the costs for the center.

Recommendation 11.  The Legislature should require all medical schools, nursing schools, and allied health schools to include in their curricula courses on patient safety and patient safety improvement.

Recommendation 12.  The Legislature should require the Agency for Health Care Administration (AHCA) to conduct a study to determine if it is feasible to provide information to the public to help them make better healthcare decisions regarding the choice of a hospital.  The information would not be presented in a “report card” format.  AHCA should be provided with sufficient resources to conduct the study in cooperation with hospitals, physicians, and other healthcare providers and provide the Governor and Legislature with a report. 

Physician Discipline
Recommendation 13.  The Legislature should allow the healthcare provider regulatory boards to appoint administrative law judges with expertise in the profession to hear standard of care cases.

Recommendation 14.  The Legislature should statutorily provide that standard of care decisions are, as a matter of law, infused with overriding policy considerations best left to the healthcare provider regulatory boards.

Recommendation 15.  The Legislature should authorize the healthcare provider regulatory boards to reassess and resolve conflicting evidence in standard of care cases based on the record in the case.

Recommendation 16.  The Legislature should require physician profiles to provide professional qualifications information regarding physicians to consumers.

Recommendation 17.  The Legislature should provide for an audit of the Department of Health’s (DOH) disciplinary process and closed claims files.

Recommendation 18.  The Florida Legislature should strengthen Florida’s peer review requirements so they can lead to earlier dismissal of meritless claims brought against hospitals by aggrieved physicians and protect physicians and hospitals from costly lawsuits and liability.

Recommendation 19.  The Legislature should expand the DOH’s subpoena authority to include the retrieval of patient records when the patient refuses to cooperate, is unavailable, or fails to execute a patient release.  Records obtained under these circumstances would be confidential.

Recommendation 20.  The Legislature should require that all first offense citations be non-disciplinary and non-reportable to the national data banks.

Recommendation 21.  The Legislature should expand the timeframe for forwarding cases to the Division of Administrative Hearings from fifteen days to forty-five days when a demand for a formal hearing, pursuant to section 120.57(1), Florida Statutes, is received.

Recommendation 22.  The Legislature should require all healthcare provider regulatory boards to designate those violations that may be handled in a one-time, non-reportable, and confidential mediation proceeding.  Appropriate standard of care cases should be included.

Recommendation 23.  The Legislature should modify upward the dollar amount threshold for closed claims cases to be reported and investigated by the Department.

Recommendation 24.  The Legislature should grant exclusive authority to the healthcare provider regulatory boards to determine the amount of administrative costs to be recovered when final action occurs and a respondent is disciplined.

Recommendation 25.  The Legislature should change the burden of proof in disciplinary actions from the “clear and convincing evidence” standard, to the “greater weight of the evidence” standard, which is the same burden of proof for a medical malpractice case.

Recommendation 26.  The Legislature should expand the healthcare provider regulatory board’s rulemaking authority in the areas of Internet prescribing and sexual misconduct cases so as to better address critical areas of discipline.

Tort Reform

Cap on Non-Economic Damages

Recommendation 27. The Legislature should, in medical malpractice cases, cap non-economic damages at $250,000 per incident. The Task Force believes that a cap on non-economic damages will bring relief to this current crisis.  Without the inclusion of a cap on potential awards of non-economic damages in a legislative package, no legislative reform plan can be successful in achieving the goal of controlling increases in healthcare costs, and thereby promoting improved access to healthcare.  Although the Task Force was offered other solutions, there is no other alternative remedy that will immediately alleviate Florida’s crisis of availability and affordability of healthcare. The evidence before the Task Force indicates that a cap of $250,000 per incident will lead to significantly lower malpractice premiums.  

The Legislature should commission and fund a study of the impact of the $250,000 cap on non-economic damages.  An interim report should be submitted to the legislature five years after date of enactment.

Communications with Subsequent Treating Physicians

Recommendation 28.  The Legislature should amend the statutes to allow ex parte communication between defense counsel for a defendant in a medical malpractice lawsuit and the plaintiff’s treating physicians.  

Recommendation 29.  As an alternative, the Legislature may consider requiring the plaintiff to execute a medical information release when filing a lawsuit that would allow for the defendant to conduct ex parte interviews with the plaintiff’s treating physicians only in areas potentially relevant to the plaintiff’s alleged injury or illness.

Expert Witness Qualifications

Recommendation 30.  The Legislature should examine ways to improve the use of in-kind experts at trial.

Limitation on Liability Related to Emergency Services

Recommendation 31.  The Legislature should retain the definition of “reckless disregard,” as that term is currently defined by statute, as it is sufficient.

Recommendation 32.  The Legislature should repeal references to patient stabilization in section 768.13(2)(b)2a, Florida Statutes.

Sovereign Immunity

Recommendation 33.  The Legislature should amend section 768.28, Florida Statutes, to define healthcare professionals providing services in emergency rooms or trauma centers as agents of the state for purposes of sovereign immunity.

Periodic Payment of Damages

Recommendation 34.  The Legislature should amend the statutes to allow the periodic payment of future non-economic damages. 

Recommendation 35.  The Legislature should amend the statutes to terminate the payment of future economic and non-economic damages upon the death of the plaintiff.

Pre-Suit Reform

Recommendation 36.  The Legislature should require experts reviewing pre-suit claims and defenses and rendering opinions be qualified, in that they possess similar if not identical credentials and expertise in the field of healthcare services of the defendant’s particular specialty. 

Recommendation 37.  The Legislature should require the expert who reviews pre-suit claims and defenses and renders opinions be subject to discovery and his or her testimony be admissible in any future proceeding.

Joint and Several Liability

Recommendation 38.  Joint liability has a negative impact on a medical malpractice insurer's ability to forecast future losses and contributes to the insurer's paid losses.  Accordingly, the Legislature should amend section 768.81, Florida Statutes, to provide that a defendant's liability for both economic and non-economic damages be several only.

Set Off of Settlement Proceeds

Recommendation 39.  The Legislature should amend the set off statutes, sections 46.015 and 768.041, Florida Statutes, to clarify that set off amounts should be applied to jury damage awards, including both economic and non-economic damages, even when fault is several only.

Alternative Dispute Resolution

Mandatory Mediation

Recommendation 40.  The Legislature should encourage pre-suit mediation by providing for confidentiality of any pre-suit mediation in a medical malpractice case in the same manner as is provided for mediation occurring after suit is filed.

Recommendation 41.  The Legislature should amend the mandatory mediation provisions of section 766.108, Florida Statutes, to require mediation within 120 days of filing suit and to provide sanctions if a good faith offer of settlement is refused. 

Recommendation 42.  The Legislature should not make admissible at trial the fact that mandatory mediation occurred or that offers of settlement were made, but should make this fact admissible for purposes of enforcing the attorney fees and costs. The mediator should maintain a report of the issues and facts presented at the mediation and the final settlement offers of each party at the mandatory mediation.

Recommendation 43.  The Legislature should enact specific criteria similar to those in the offer of judgment statute to be considered by the court in making the determination as to how close in amount the judgment must be to the offer and the criteria to be used in evaluating the amount of the attorney fees and costs to be awarded in addition to the standards generally considered in awarding fees and costs.

Recommendation 44.  The Legislature should require the court to consider, in addition to all other criteria, whether the issues and facts presented at mediation were significantly the same issues presented at trial.

Voluntary Binding Arbitration

Recommendation 45.  The Legislature should amend the definitions of  “economic damages” and “non-economic damages” as provided in sections 766.202 and 766.207, Florida Statutes, to provide that such damages are recoverable in voluntary binding arbitration only if the claimant has the right to recover such damages under general law, including the Wrongful Death Act. 

Recommendation 46.  The Legislature should provide for an aggregate cap on non-economic damages in arbitrated cases of multiple defendants.

Insurance Reform
NICA

Recommendation 47.  The Legislature should maintain the NICA program because of its success and should further consider and study the issues for broadening the NICA program, as discussed in this report.

Bad Faith

Recommendation 48.  The Legislature should restore the insured as the owner of the bad faith cause of action.  The common law cause of action, as outlined by the Supreme Court in 1980 should be legislatively cured so that the Florida Legislature preempts that rule and only insureds, not third party plaintiffs, can bring a bad faith cause of action against its insurer.  In addition, section 624.155, Florida Statutes, should be amended to also limit the proper party in a bad faith cause of action to the insured only.

Recommendation 49.  The Legislature should articulate standards of what constitutes bad faith on the part of an insurer. 

Recommendation 50.  The Legislature should require that the maximum liability for bad faith be calculated as the amount of damages that were actually caused by the acts of bad faith, limited by the amount of the reachable assets of the insured.

Recommendation 51.  The Legislature should require that, if an insurer is found to be in bad faith or settles a case for bad faith, the Department of Insurance be notified of such finding.   

Recommendation 52.  The Department of Insurance should conduct an investigation into the specific allegations of the insurer and into the insurer’s general practices and should take necessary action against the insurer to punish and prevent future bad faith practices.

Alternative Insurance Products

Recommendation 53. The Legislature should repeal the prohibition against creating Medical Malpractice Risk Management Trust Funds in section 627.357, Florida Statutes.

Recommendation 54.  The Legislature should encourage the creation of self-insured options for healthcare providers.

Recommendation 55.  The Legislature should expand the rulemaking authority of the Department of Insurance for self-insurance programs to ensure they remain solvent and provide the insurance coverage purchased by participants.

Insurance Company Regulation

Recommendation 56.  The Legislature should authorize the Department of Insurance to require insurers to provide additional information on closed claims and to penalize the insurers for failure to provide the required data. 

Recommendation 57.  The Department of Health should forward the information collected pursuant to section 456.049, Florida Statutes, to the Department of Insurance.

Recommendation 58.  The Legislature should require every entity reporting to the National Practitioner Data Bank to report the same information to the Department of Insurance for inclusion in the closed claim data files. 

Recommendation 59.  The Legislature should require the Department of Insurance to compile and review the collected data and fine those entities failing to fully comply with the requirements of law. 

Recommendation 60.  The Legislature should include in section 627.062, Florida Statutes, related to the setting of rates for most insurers, the provisions of section 627.0651(12), Florida Statutes, prohibiting the inclusion of payments made by insurers for bad faith or punitive damages claims.

Conclusion

Although all of the above recommendations are important, the most important one is a cap on non-economic damages in the amount of $250,000.  In an Issue Brief on federal medical malpractice tort reform, the American Academy of Actuaries recommend that Congress look to California’s successful experience with a cap on non-economic damages.  The Academy concluded:

For reform to be effective in reducing costs, the cap on non-economic awards should be established on a per-medical-injury basis at a level low enough to have an impact (e.g., $250,000).

In light of this recommendation of the Academy of Actuaries and California’s successful experience at the $250,000 level, the Task Force finds that a cap at the level of $250,000 on a per incident basis will be effective.  

The Task Force finds that actual and potential jury awards of non-economic damages (such as pain and suffering) are a key factor  (perhaps the most important factor) behind the unavailability and un-affordability of medical malpractice insurance in Florida.  The Task Force further finds that malpractice insurance premiums are a large component of the cost and availability of healthcare in Florida.  

Based upon the evidence before it, including evidence of Florida’s unsuccessful previous efforts to eliminate the ongoing medical malpractice crises, and the successful experiences of other states that have imposed caps on potential jury awards of non-economic damages, the Task Force finds that imposing caps on non-economic damages in medical malpractice cases will significantly reduce the exposure of Florida healthcare providers to risk of loss from jury awards of inherently subjective damages.  Such a reduction of risk will make malpractice losses much more predictable, and thereby lead to stability in malpractice insurance premium rates.  

A reduction in potential liability and resulting stability will encourage more malpractice insurers to participate in the Florida market.  This, along with the reduced exposure to risk, will permit insurers to charge lower premiums, on a sound financial basis.  Lower premiums will encourage providers (particularly those in high-risk specialties) to offer healthcare services to Floridians, and persons visiting this state, and to do so at lower prices.  
The Task Force respectfully finds and concludes that the proposed recommendations will provide a benefit to the citizens of the State of Florida.  The Task Force is of the opinion that, while these comprehensive reforms are important, the centerpiece and the recommendation that will have the greatest long-term impact on healthcare provider liability insurance rates, and thus eliminate the crisis of availability and affordability of healthcare in Florida, is a $250,000 cap on non-economic damages.  The Legislature should commission and fund a study of the impact of the $250,000 cap on non-economic damages.  An interim report should be submitted to the Legislature five years after date of enactment.
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